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1.9 The case of David Goodwillie and the burden of proof
DC v (First) DG & (Second) DR [2017] CSOH 5 This is an interesting case that demonstrates the difference between the 
burden of proof in civil and criminal trials, which was heard in the Outer House of the Court of Session before Lord Armstrong. 

In a civil trial, the pursuer must prove his/her case on the balance of probabilities, whereas in criminal trials the 
prosecution must prove beyond reasonable doubt that the accused has committed the crimes in question. The criminal 
standard of proof is therefore a more rigorous standard of evidence.

DC, a young woman aged 30, alleged that she had been sexually assaulted and raped by two men (DG and DR) on 2 January 
2011 at a flat in Greig Crescent, Armadale when she was just 24 years old. The Police had carried out an investigation into the 
incident, but the Crown Office decided that no criminal prosecution should follow. DC then pursued a civil action against the 
two men who did not deny that they had had sexual intercourse with her. Both men stated that the sexual intercourse had 
been consensual. Lord Armstrong heard evidence from 20 witnesses and the case centred on two issues:

a) had DC consumed an excessive amount of alcohol, which meant that she was incapable of giving consent to the 
sexual intercourse?

b) did the two men have a legitimate belief that DC was consenting to the sexual intercourse?

This was an interesting case because there was no recent example of a Scottish civil action that centred on the burden of 
proof in relation to allegations of rape. The onus or the responsibility for proving the allegations of sexual assault and rape 
lay on DC.

Lord Armstrong found DC to be a credible witness – not withstanding her level of intoxication. He stated that DG ‘was 
not an impressive witness’ and that DR’s evidence was ‘internally inconsistent’. The forensic and medical experts who 
supported DC’s case were also credible. The other witnesses who gave testimony on DC’s behalf were also credible. 

Held: Lord Armstrong found in favour of DC and awarded her £100,000 in damages. He stated that:

‘Having carefully examined and scrutinised the whole evidence in the case, I find the evidence for the pursuer [DC] to be 
cogent, persuasive and compelling. In the result, therefore, I find that in the early hours of Sunday 2 January 2011, at the 
flat in Greig Crescent, Armadale, both defenders [DG and DR] took advantage of the pursuer when she was vulnerable 
through an excessive intake of alcohol and, because her cognitive functioning and decision-making processes were so 
impaired, was incapable of giving meaningful consent; and that they each raped her.’

A civil court, therefore, had determined that the two men are liable for causing harm to DC 
by sexually assaulting and raping her – despite the fact that the Crown Office had previously 
decided not to pursue criminal charges. 

This case demonstrates all too clearly the different standards of proof that operate in 
civil and criminal cases and the fact that the two legal systems operate independently of 
each other. 

The Opinion of Lord Armstrong can be read in full by clicking on the following link below: 
https://www.scotcourts.gov.uk/search-judgments/judgment?id=d22e28a7-8980-69d2-b500-
ff0000d74aa7

Aftermath
The identities of the parties in the case had remained anonymous, but DC, the pursuer 
decided to waive her anonymity after the conclusion of the case. 

DC was revealed to be Denise Clair and DG and DR were none other than David Goodwillie 
and David Robertson, well-known Scottish professional footballers. 

An account of the case can be read in the following Daily Record and BBC Scotland articles:

◆ http://www.dailyrecord.co.uk/news/scottish-news/david-goodwillie-rape-victims-
civil-9670311

◆ http://www.bbc.co.uk/news/uk-scotland-edinburgh-east-fife-38651041

◆ http://www.dailyrecord.co.uk/news/scottish-news/disgraced-footballer-david-
goodwillie-set-9762325
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